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INTRODUCTION 

Detective Michael Lemmons, an experienced motorcycle rider, went out riding his 

motorcycle the night of February 10-11, 2010 and was involved in a single vehicle accident. He 

appeared to have suffered significant injuries from the crash and claims to remember nothing 

about the incident.1

                                                           
1 We say that Lemmons "claims" to remember nothing about the incident because  no medical evidence, either in the 
form of testimony or documents, was introduced to verify, confirm, or even suggest that the nature  of the injuries 
suffered by Lemmons could have resulted in the amnesia claimed by Lemmons. 

  At the scene of the accident, it was discovered that Detective Lemmons was 

carrying a weapon.  At the hospital, DPD personnel observed Detective Lemons and determined 

that he was under the influence of alcohol. 
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 Manager of Safety (“Manager”) Charles Garcia imposed discipline on Lemmons for this 

incident.  He suspended Lemmons for ninety (90) days, determining that Lemmons was driving 

his motorcycle while under the influence of alcohol, in violation of RR-115.1 (Conduct 

Prohibited by Law) as it pertains to C.R.S. 42-4-1301(a) (Driving while Under the Influence).  

Manager Garcia determined that because of the serious nature of the injuries incurred by 

Detective Lemmons, the matter presented as a Matrix Category F violation, rather than a 

presumptive Category D violation.  And while the presumptive penalty for a Category F 

violation is discharge, Manager Garcia mitigated the penalty to the 90 suspended days because it 

was only Detective Lemmons, himself, that suffered the serious injuries.  Manager Garcia also 

charged Detective Lemmons with violating RR-115.1 as it pertains to C.R.S. 18-12-106 

(Prohibited Use of Weapons) for carrying his weapon while under the influence of alcohol. 

 
 The Manager of Safety (“Manager”) appeals the decision of the Hearing Officer in which 

she reduced a 90-day suspension to a 14-day suspension, based on her belief that the misconduct 

proven amounted to a Matrix Category D violation, as opposed to a category F - mitigated 

violation.  The Manager also appeals that portion of the Hearing Officer's decision where she 

determined that he failed to prove a violation of RR-115.1 as applied to C.R.S. 18-12-106 

(Prohibited Use of Weapons).  Detective Lemmons cross-appeals, claiming that the Hearing 

Officer improperly found he violated RR-115.1 as it pertains to C.R.S. 42-4-1301(b) (driving 

while impaired).  

 
We reverse.  For the reasons set forth below, the Commission determines that in light of 

the particular facts and circumstances of this case as found by the Hearing Officer, the Manager 

of Safety properly determined that Detective Lemmons operated his motorcycle while impaired 
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by alcohol, and that this misconduct constituted a Matrix Category F violation. We also find that 

the Manager properly interpreted the law when he determined that Detective Lemmons’ 

possession of a firearm while he was riding while alcohol impaired amounted to a law violation 

concerning Prohibited Use of Weapons.  Accordingly, we reinstate the Manager’s disciplinary 

order.  

 
FACTUAL BACKGROUND 

 Detective Lemmons joined the Denver Police Department on October 1, 1991, and has 

been a detective for ten years. Detective Lemmons is a long time recreational motorcycle rider of 

approximately 40 years. Detective Lemmons admits to usually having two beers over the course 

of two to three hours when he rides his motorcycle for recreational purposes when off of work. 

(Hearing Officer decision, pp. 3-4) 

 
 On February 10, 2010, Detective Lemmons was on vacation from work and went out on 

his motorcycle for his typical ride. Detective Lemmons recalled being in the parking lot at a 

private motorcycle club named Hells Lovers Motorcycle Club located at 50th and Washington 

Street in Denver sometime later that night. The Motorcycle Club serves alcohol, but Detective 

Lemmons had no recollection of whether or not he consumed alcohol at the Motorcycle Club 

that night or at any other time that night. Detective Lemmons, however, did not deny using 

alcohol and riding his motorcycle that night, either. Early in the morning of February 11, 2010, at 

approximately 1:20 a.m., after visiting the Motorcycle Club, Detective Lemmons was involved 

in a solo vehicle accident while riding his Harley Davidson motorcycle heading home in a 

southbound direction on 38th Street at Arkins Court, Denver. As a result of the accident, 

Detective Lemmons was seriously injured; no other individuals or vehicles were injured in the 
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accident. Detective Lemmons had no recollection of how the accident occurred. (Hearing Officer 

Decision, p. 4) 

 
One Cristal Bocanegra, witnessed the accident. She saw a white car back out of the 

parking lot of a nearby bar (identified as the Welcome Inn about one-half of a block away from 

the accident) into the roadway where Detective Lemmons was traveling. Ms. Bocanegra thought 

the motorcycle was going to hit the car, but instead the motorcycle tried to avoid the car, lost 

control, hit the curb and then hit the post2

  

. The motorcycle appeared to be driving a reasonable 

speed prior to the accident, and the road was dry. (Id.) Ms. Bocanegra called 911 to get 

assistance for Detective Lemmons. Soon thereafter, as a result of Ms. Bocanegra’s efforts, the 

firefighters and then paramedics arrived on the scene – within about five minutes of the accident. 

(Hearing Officer Decision, p.5). 

Paramedic Lisa Briles transported Detective Lemmons in the ambulance to Denver 

Health Medical Center (“DHMC”). She believed that Lemmons was in critical condition with 

serious injuries from the accident and that due to the severity of his injuries, Detective Lemmons 

was in and out of consciousness and was unable to respond to or answer questions. While at the 

hearing, Briles testified that she did not detect any odor of alcohol use from Detective Lemmons. 

In a Denver Police Department Report dated September 8, 2010, prepared by Lieutenant 

Henning, District 6, as part of the investigation into the accident, Lt. Henning recorded that 

Paramedic Lisa Briles had told investigators at the time she was initially interviewed that she 

                                                           
2 DPD's accident reconstruction expert, Sgt. Farr, testified that there was no evidence of breaking, such as skid 
marks,  which he would have expected o see if the driver of the motorcycle had seen the white car and attempted to 
avoid the threat it posed (Decision, p.5)    
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could smell a strong odor of alcohol on Detective Lemmons. (Respondent Exhibit 3) (Hearing 

Officer Decision, p.5)3

  

 

Denver Police Sergeant Jurgen Mohr responded to the accident scene. He treated this 

incident as a DUI based on a hearsay statement from an unknown and unidentified firefighter 

who indicated a strong smell of alcohol on Detective Lemmons.4

  

  Sergeant Mohr found 

Detective Lemmons’ Denver Police weapon in Lemmons’ holster at the scene of the accident 

and recovered and secured that gun; establishing the undisputed fact that Detective Lemmons 

was in possession of a weapon at the time of the accident. (Hearing Officer Decision, p.6) 

Because Sergeant Mohr considered the incident as a DUI, he contacted Corporal Dan 

Dunn of the Denver Police DUI Unit, who had handled thousands of DUI arrests, to respond to 

DHMC to determine whether Detective Lemmons was intoxicated at the time of the accident. 

Denver Sergeant David Knoth, then supervisor on the DUI Unit with experience in 250-300 DUI 

cases, and Sergeant Mike Farr of the Denver Traffic Investigation Bureau also went to DHMC to 

investigate the accident. These officers have extensive background in handling DUI cases and 

are knowledgeable and familiar with the assessment of factors that support a finding of alcohol 

use and the relationship between alcohol impairment and reckless driving incidents. All three 

testified at the hearing. (Id.) 

 
The Hearing Officer found that these officers were the most qualified and knowledgeable 

to make an assessment as to whether or not Detective Lemmons was under the influence of 

                                                           
3Based on this conflicting evidence, the Hearing Officer did not credit Briles' testimony as supporting a claim that 
Lemmons had not consumed alcohol that night, nor a claim that he had consumed alcohol. (Decision, p.5) 

4 Based on his lack of first- hand knowledge, the Hearing Officer did not credit the testimony of Sgt. Mohr on the 
issue of whether detective Lemmons had been drinking prior to the accident. (Hearing Officer Decision, p.6) 
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alcohol or impaired by alcohol at the time of the accident. To make the assessment while in the 

DHMC emergency room, Corporal Dunn had an emergency room technician remove the oxygen 

mask from Detective Lemmons’ face.  When the mask was removed, he was able to detect a 

strong odor of an alcoholic beverage on Detective Lemmons’ breath and that Detective 

Lemmons had bloodshot and watery eyes. Sergeants Knoth and Farr also detected a strong odor 

of alcoholic beverage on the breath of Detective Lemmons at that time. According to Sergeant 

Knoth, the stronger the smell of alcohol is, the higher level of alcohol is presumed in the blood 

stream.  None of the officers were able to conduct the usual standard sobriety tests on Detective 

Lemmons. Since Detective Lemmons had no recollection of the events, he could not testify as to 

the amount of alcohol he consumed that night. (Hearing Officer Decision, p. 7) 

 
Corporal Dunn, asked Detective Lemmons to submit to a blood draw to determine his 

blood alcohol content (“BAC”) and advised Detective Lemmons of the Colorado express consent 

law – which provides that a refusal to submit to a BAC draw can be used against the driver in 

court to establish a presumption of driving over the legal limit for DUI causing the driver’s 

license to be revoked. (Id.) Detective Lemmons had no recollection of the express consent 

advisement being administered by Corporal Dunn. At the hearing, neither side presented 

evidence as to the results of a BAC draw determining the actual blood alcohol level of Detective 

Lemmons at the time of the accident. Detective Lemmons did not know whether a BAC draw 

was taken at the hospital and refused to provide medical records to the Denver Police based on 

the assertion of the physician/patient privilege and his fear that the medical records would be 

used to force him into retirement. However, Detective Lemmons did not offer at hearing a BAC 

to exonerate himself. (Id.) 
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The Hearing Officer determined that Detective Lemmons was in and out of 

consciousness and that there was insufficient evidence as to Detective Lemmons’ cognitive 

ability for purposes of fully comprehending questions or providing information while in triage at 

the DHMC. Detective Lemmons shook his head when Corporal Dunn was talking to him in 

triage at the DHMC, but, the Hearing Officer ruled, given the extent of Detective Lemmons’ 

head and brain injuries and level of consciousness at that point, there was insufficient evidence 

for her to find that Detective Lemmons was able to make a knowing refusal to consent to the 

BAC draw. The Hearing Officer, therefore, did not credit the express consent advisement as 

establishing a presumption of driving under the influence of alcohol for purposes of discipline.5

 

  

PROCEDURAL HISTORY 

 On April 26, 2011, the Manager of Safety imposed the discipline at issue in this appeal.  

On May 2, 2011, Detective Lemmons appealed that discipline.  A hearing was held on February 

13, 14, and 15, 2012.  On March 2, 2012, the parties, at the request of the Hearing Officer, 

submitted legal arguments on the interpretation of C.R.S. 18-12-106.  The Hearing Officer issued 

her decision on March 28, 2012, in which she determined that Detective Lemmons had operated 

his motorcycle while alcohol impaired, and that this amounted to a Matrix Category D violation; 

reducing the 90-day suspension to a 14-day suspension.  The Hearing Officer also determined 

that the Manager had not proven the RR-115.1 as it pertained to C.R.S. 18-12-106 because that 

statute, in her interpretation, required proof of being "under the influence" and the Manager had 

only proven that Detective Lemmons was alcohol "impaired."   

 

                                                           
5 We note these findings made by the Hearing Officer not because they are critical to the outcome of our decision, 
but because they pertain to a policy issue we deal with, infra.  
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 On April 13, 2012, the Manager of Safety filed for review of the Hearing Officer's 

decision.  On April 25, 2012, Detective Lemmons filed a cross-petition for review. After full 

briefing, this decision follows. 

 
DECISION 

A. Basis for  Appeal 
 

The Charter of the City and County of Denver (“City Charter”) limits our review of the 

Panel’s Order to certain defined circumstances.  See City Charter § 9.4.15(F); Woods v. City & 

County of Denver, 112 P.3d 1050, 1052 (Colo. App. 2005).   Both the Manager and Detective 

Lemmons assert in their Petitions for Review that the Hearing Officer’s decision involves 

interpretation of the Disciplinary Matrix, as well as policy considerations that extend beyond the 

case at hand.  The Commission agrees.  Accordingly, we exercise our jurisdiction to consider the 

instant appeal.  

B. Standard of Review 
 
The Charter of the City and County of Denver (“City Charter”) and Commission Rule 

126

                                                           
6 Commission Rule 12, effective 5-12-2008. 

 address the standard of review for appeals to this Commission.  The Panel’s findings of 

evidentiary fact are binding upon the Commission.  City Charter § 9.4.15(F); Commission Rule 

12 § 11(J)(5).  The Charter expressly states that the Commission may not resolve contested 

issues of fact.  City Charter § 9.4.15(F).  The Commission is not bound by the Panel’s findings of 

ultimate fact, conclusions of law, or mixed findings of law and fact; these findings are subject to 

de novo review.  See Vukovich v. Civil Service Com’n of City and County of Denver, 832 P.2d 

1126, 1128 (Colo. App. 1992) (citing Blaine v. Moffat County School District RE No. 1, 748 

P.2d 1280, 1287 (Colo. 1988)). 
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C. Alcohol, Dr iving, and the Matr ix 
 
The Manager of Safety imposed a 90-day suspension on Detective Lemmons for 

violating RR-115.1 as it pertains to C/R.S. 42-4-1301(b).  RR-115.1 states: 

Officers shall obey the Charter of the City and County  
of Denver, all City ordinances, and all state and federal statutes; 

 
while Colorado Revised Statutes 42-4-1301(b) (Driving Under the Influence -- driving while 

impaired -- driving with excessive alcoholic content -- definitions—penalties) states:  

(b) It is a misdemeanor for any person who is impaired by alcohol or one or more 
drugs, or a combination of alcohol and one or more drugs, to drive a motor 
vehicle or vehicle.  

 
The definitions contained in this statute differentiate between driving under the influence 

of alcohol (DUI) and driving while alcohol impaired (DWAI).  Specifically, C.R.S. 42-4-

1301(1)(f) states: 

Driving under the influence means driving a motor vehicle or vehicle 
when a person has consumed alcohol…that affects the person to a degree 
that the person is substantially incapable, either mentally or physically, 
or both mentally or physically, to exercise clear judgment, sufficient 
physical control, or due care in the safe operation of a vehicle;  
 

while C.R.S. 42-4-1301(1)(g) provides: 
 

Driving while ability impaired” means driving a motor vehicle or vehicle 
when a person has consumed alcohol…that affects the person to the 
slightest degree so that the person is less able than the person 
ordinarily would have been, either mentally or physically, or both 
mentally and physically, to exercise clear judgment, sufficient physical 
control, or due care in the safe operation of a vehicle. C.R.S. § 42-4-1301, 
(Emphasis supplied.).   

 
As noted above, Manager Garcia charged Detective Lemmons with being DWAI when 

he incurred his accident. The Hearing Officer did not disagree with the Manager when she ruled, 

based on the preponderance of evidence, “that Detective Lemmons was at least ‘impaired’ as that 

term is used in C.R.S. § 42-4-1301.” (Hearing Officer Decision, p. 11)    
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We agree with the Hearing Officer that Detective Lemmons was “at least” impaired. 

First, the Hearing Officer determined that Detective Lemmons was intoxicated at the time of his 

accident.  She accepted the testimony of Cpl. Dunn, Sgt. Knoth and Sgt. Farr.  She found that all 

three of these officers had extensive training in traffic investigation and DUI enforcement.  They 

testified that Detective Lemmons was involved in a solo accident and that such accidents are 

consistent with alcohol-related accidents. She further credited their testimony that while at the 

hospital, they all smelled a strong odor of alcohol on Detective Lemmons’ breath. She also 

accepted the testimony of Cpl. Dunn who stated that within 50 minutes of the accident, he was 

able to observe the eyes of Detective Lemmons and that they were bloodshot and watery. The 

Hearing Officer concluded that all three officers set forth specific and persuasive factual 

evidence which supported a finding that Detective Lemmons was intoxicated at the time of his 

accident. (Hearing Officer Decision, p. 10)  

Next, the Hearing Officer set off to determine Detective Lemmons’ level of impairment; 

to determine whether he was substantially impaired (DUI) or slightly impaired (DWAI).  In light 

of our determination, infra, that The Manager properly found that Detective Lemmons’ operation 

of his motorcycle while DWAI amounted to a Category F Matrix violation, our analysis of this 

evidence is not strictly necessary.  But we believe, based on the evidence, that we could, as an 

alternative ground, reverse The Hearing Officer’s determination that the Manager had proven 

only that Detective Lemmons was DWAI.  WE believe the evidence could just as easily support 

a conclusion that Detective Lemmons was DUI while operating his motorcycle. 

The Hearing Officer first noted that there was no evidence of Detective Lemmons’ blood 

alcohol level (BAC) because Detective Lemmons refused to release his medical records to even 
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determine whether he had undergone a BAC blood draw.7  Further, the Hearing Officer found 

that she would not consider the refusal by Detective Lemmons to allow the blood draw as a 

knowing refusal, because she determined that the Manager had not proven the refusal be to be 

knowingly given, based on the fact that Lemmons, that night, appeared to be drifting in and out 

of consciousness.8

The Hearing Officer also held as a matter of law that “lay” testimony cannot be used to 

establish a person’s alcohol impairment level (citing  Jones v. Blegen, 161 Colo. 149, 420 P.2d 

404 (1966); and People v. Norman, 194 Colo. 372, 572 P.2d 819 (Colo. 1977)) and then found 

that the Manager had failed to offer any expert testimony on the issue of whether Detective 

Lemmons was substantially incapable of driving his motorcycle in a safe manner due to his 

intoxication. We believe the Hearing Officer’s analysis and conclusions here to be incorrect. 

    

First, we believe that the “lay” witnesses referenced in Jones v. Belgen and People v. 

Norman, both supra, are not the type of “lay” witnesses that testified in this appeal.   There is 

nothing in those two cases to indicate that the referenced lay witnesses were police officers 

trained in DUI enforcement or accident investigation. 

Second, we believe the nature of the testimony given Sgt. Knoth, Sgt. Farr and Cpl. 

Dunn, and admitted by the Hearing Officer, was that of expert testimony.  Their testimony was 

based extensively on their “training and experience” and their specialized knowledge, both 

hallmarks of expert testimony. (See, e.g., People v. Ramos, --- P.3d ----, 2012 WL 5457354 

                                                           
7 The Hearing Officer did not require Lemmons to produce his medical records, denying a motion to compel filed by 
the MOS during the discovery phase of this appeal.  As will be discussed, infra, we believe this ruling was in error. 

8 It certainly appears to us that by having adduced this evidence, Detective Lemmons directly placed his medical 
condition at issue, and that the Hearing Officer found his medical condition important to the resolution of the appeal. 
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(Colo.App. 2012), at *4)9  In addition, the language employed by the Hearing Officer at page 6 

of her decision,10

Third, Sgt. Knoth and Cpl. Dunn both testified that Detective Lemmons was not merely 

intoxicated, but rather, based on their training, observations and experience, he was under the 

influence of alcohol.  See, for Sgt. Knoth, Transcript page 95, lines 19-21 (Q “But in your 

opinion, he was over the legal limit for alcohol, and you considered him to be DUI?” A “Yes, 

ma'am.”); and for Cpl. Dunn, Transcript page 221, lines 16-18 (“So I believe he was more than 

just slightly impaired. I believe he was under the influence.”).

 to describe the officers and qualify their testimony would certainly seem to 

indicate that regardless of the officers having not been tendered as experts, their experience, 

training and specialized knowledge qualified them as such.  

11

                                                           
9 In People v. Ramos, a criminal case, the Court held that it was improper for the prosecution to introduce testimony 
from a police officer concerning blood spatter evidence.  The Court considered the testimony expert testimony 
though it was offered as lay testimony.  The Court found the testimony improper because: couched as lay testimony, 
it might have prevented the defendant from calling his own blood spatter expert; and the officer’s testimony was the 
only reliable testimony presented to the jury to in support of the conviction.   We see no similar problems in our 
case.  First, we stress again that our hearings are not trials; they are not civil trials and they are certainly not criminal 
trials.  Because we do not conduct trials, rules of evidence need not be strictly enforced at our hearings.  Malatesta v. 
Torrez and Palomares, 11 CSC 01A and 02A, p.7 (“Administrative hearings, such as the type conducted by this 
Commission’s Hearing Officers, are not intended to be full-fledged trials. As such, the rules of evidence are not, and 
should not be, strictly enforced.”).  Second, we have no jury to be unduly swayed.  Third, the content and nature of 
the testimony offered by the officers and admitted by the Hearing Officer is identical, regardless of whether it came 
in as lay opinion or expert opinion – it is still competent, substantive evidence in this record. 

  In sum, we believe the Manager 

10 “Denver Sergeant David Knoth, then supervisor on the DUI Unit with experience in 250-300 DUI cases, and 
Sergeant Mike Farr of the Denver Traffic Investigation Bureau also went to DHMC to investigate the accident. 
According to the testimony of Sergeant Knoth, the DUI unit is regularly called into investigate single vehicle 
incidents since single vehicle accidents are often indicative of reckless driving under the influence of alcohol. These 
officers have extensive background in handling DUI cases and are knowledgeable and familiar with the assessment 
of factors that support a finding of alcohol use and the relationship between alcohol impairment and reckless driving 
incidents. All three testified at the hearing. The Hearing Officer finds that these officers were the most qualified and 
knowledgeable to make an assessment as to whether or not Detective Lemmons was under the influence of alcohol 
or impaired by alcohol at the time of the accident. They were specifically tasked to apply their knowledge and 
experience to determine whether Detective Lemmons had been under the influence of alcohol at the time of the 
accident whereas the other emergency personnel were not.”  (Hearing Officer Decision, p. 6) 
 

11 To the extent that the issue of whether Detective Lemmons was DUI or DWAI could be considered an ultimate 
issue, we note that C.R.E. 704 permits experts to offer opinions on ultimate issues, as was done here by Sgt. Knoth 
and Cpl. Dunn.  
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did, both as a matter of fact and law, present admissible evidence which could support a finding 

that Detective Lemmons was, at the time of his accident, substantially incapable of safely 

operating his motorcycle as a result of alcohol consumption, that is, that he was DUI at the time 

of his accident.  

The Hearing Officer, however, determined that the Manager had proven that Detective 

Lemmons was DWAI, though not DUI.  In reaching this conclusion, the Hearing Officer relied 

on the following evidence.  First, she noted this was a solo vehicle accident, which, in her mind, 

supported a finding that Detective Lemmons was impaired by alcohol.  The Hearing Officer next 

determined that Detective Lemmons, in trying to avoid the backing white car witnessed by 

Cristal Bocanegra, reacted to the perceived hazard caused by the car in a manner she believed 

was an “overcorrection.”12

 

  She concluded that this overcorrection was a result of Detective 

Lemmons operating his motorcycle while his ability to do so was “at least slightly impaired.” 

The Hearing Officer also accepted the conclusion of DPD’s Lt. Henning, who determined that 

the location of the white vehicle was such so that it was sufficiently in front of Detective 

Lemmons to the point where Detective Lemmons should not have even needed to make an 

emergency maneuver to avoid the vehicle.  Consequently, the Hearing Officer determined that 

Detective Lemmons, as a result of the presence of alcohol in his system, was unable to safely 

react to the white car. (All at Hearing Officer’s Decision, p.11)  

D. Punishment and the Matrix 

The Manager determined that Detective Lemmons’ misconduct of drinking and driving 

(while armed) was a category F – mitigated violation.  The Hearing Officer reduced the penalty, 

                                                           
12This overcorrection caused Detective Lemmons to lose control of his motorcycle, causing him to hit the curb, 
which in turn caused him to skid, and then hit the pole, resulting in his serious injury.  
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finding that drunken driving offenses, generally, per the Disciplinary Matrix, were Category D 

offenses.   Specifically, the Hearing Officer ruled, "Based on the Disciplinary Matrix and the 

Handbook language, Detective Lemmons’ conduct is more appropriately treated as a Conduct 

Category D violation." (Hearing Officer Decision, p. 13.)   In finding a matrix fit which the 

Hearing Officer determined to be more appropriate than the one determined by the Manager of 

Safety, it appears to us that the Hearing Officer is impermissibly substituting her judgment for 

that of the Manager's.  This is inappropriate.  Confronted with the identical circumstances of the 

Hearing Officer looking for a better Matrix match than the one employed by the Manager, we 

have held:  

 But it is not the province of the Hearing Officer to modify the  
 Manager's discipline and interpretation of the Matrix until she  
 believes she has obtained the best fit  possible. Rather, we believe  
 that if the Manager's use and interpretation of the Matrix is reasonable,  
 it must be sustained.  

 
Garcia v. O'Neill and Ciempa, 11 CSC 12A and 13A, p.8. 

 Here, we believe the Manager's use and interpretation of the Matrix was reasonable when 

he found Detective Lemmons' misconduct to be a Category F violation.  First, as the Hearing 

Officer acknowledged, the Matrix specifically contemplates that circumstances may elevate 

drinking and driving violations, including both DWAI and DUI, to higher violation levels, 

including Category F.   

 
 Second, the plain Matrix language defining a category F violation speaks to   

conduct amounting to a law violation which foreseeably results in death or serious bodily injury.   

There is no question that at the very least, Detective Lemmons was DWAI thereby proving the 

law violation; and that drinking and driving a motorcycle could foreseeably result in the death or 

serious bodily injury of the operator of the motorcycle, which, of course, is precisely what 
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happened here.13

 We also reject the Hearing Officer's rationale that the placing the violation in Category D 

would provide for consistency with prior discipline under the Matrix.  We do not think this 

statement is supported by the record.  We note that at hearing, Detective Lemmons produced 

evidence of what he was claiming to be comparable situations, where officers received less 

discipline than him for drinking and driving; some instances with the Matrix, some occurring 

before the Matrix.  But in no case did those comparables include misconduct resulting in serious 

bodily injury.  (See, for example, Transcript page 362, line 22 through page 363, line 7, referring 

to Detective Lemmons' Exhibits, HH, II, JJ, KK, LL, and MM; evidence of alleged 

comparables).   Because it was the presence of serious bodily injury that motivated the Manager 

to judge Detective Lemmons' infraction to be a Matrix Category F violation, without the 

presence of serious bodily injury, the situations of the other officers are not sufficiently 

comparable to Detective Lemmons' situation to force the Manager to keep the discipline within 

the Category D range.  

  The Manager of Safety was acting reasonably and within his right of 

exercising administrative control over his police officers when he determined Detective 

Lemmons' misconduct amounted to a Matrix Category F rules violation.  He was also, therefore, 

within his discretionary right to mitigate the Category F punishment from the presumptive 

discharge to the imposed 90-day suspension. 

 
  

  
                                                           
13 We understand that after this incident, the Matrix was changed to reflect that for a finding of similar category F 
violations, the foreseeable harm would need to be to others , and not solely the officer engaging in misconduct.  But 
at the time of this incident, the Matrix did not differentiate between harm to self and harm to others, and the record 
reflects that the Matrix was originally drafted in this fashion so that foreseeable harm to the officer himself would 
not be excluded from category F consideration.   
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E. Second Law Violation 

 Detective Lemmons was also charged with violating RR-115.1 as it pertains to C.R.S. 18-

12-106 (Prohibited Use of Weapons).  This statute provides in relevant part: 

A person commits a Class 2 Misdemeanor if:  
The person has in his or her possession a firearm while the person  
is under the influence of intoxicating liquor or of a controlled substance,  
as defined in section 12-22-303(7), C.R.S.  
 

 The Hearing Officer determined that the Manager failed to prove this violation because 

she interpreted the statute as requiring proof that Detective Lemmons was DUI, and not merely 

DWAI.  The Manager asserts that the fact that Detective Lemmons was in possession of his 

firearm while DWAI is sufficient to find this law violation.  We agree with the Manager. 

Our determination here is based on our understanding of the case of People v. Beckett, 

782 P.2d. 812 (Colo. App. 1989), aff’d. on other grounds, 800 P.2d 74 (Colo. 1990).  In Beckett, 

the defendant was charged with and convicted of prohibited use of weapons in violation of 

C.R.S. 18-12-106.  On appeal, he claimed that it was error to convict him of this crime because 

the judge failed to give the jury an instruction defining “under the influence of intoxicating 

liquor.”  In rejecting this argument, the Appellate Court held that “words and phrases should be 

given effect according to their plain and ordinary meaning” and held further that “ ‘under the 

influence’ is substantially synonymous to ‘intoxicated’ or ‘drunk.’” (Beckett, 782 P.2d at 813) 

Here, there is no question that detective Lemmons was intoxicated or drunk; and whether he was 

DUI- intoxicated or DWAI- intoxicated is of no legal import.  Detective Lemmons had 

consumed too much alcohol to be operating his motorcycle and was, at the same time, carrying a 

weapon.  The Manager of Safety properly determined that Detective Lemmons violated RR-

115.1 as it pertains to C.R.S. 18-12-106 (Prohibited Use of Weapons).  We reverse the Hearing 

Officer and re-instate the Manager's imposed discipline for this charge.  
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 F. Policy Setting Precedent:  Medical Conditions and Medical Records 

 During the discovery phase of this appeal, the Manager of Safety sought Detective 

Lemmons’ medical record generated from this incident.  Detective Lemmons resisted, claiming 

physician-patient privilege, as codified in C.R.S. 13-90-107(1)(d).  The Manager filed a motion 

to compel and the Hearing Officer denied the motion, reasoning that merely by filing an appeal, 

Detective Lemmons had not put his medical condition at issue.  Given how the hearing itself 

progressed, the Hearing Officer was wrong to deny the Manager access to Detective Lemmons’ 

medical records. 

 First, the hearing record makes it manifest that the blood alcohol content (BAC) of 

Detective Lemmons was a primary issue in the case.  But it could not even be determined 

whether there had been a BAC draw, because Detective Lemmons asserted the privilege, and the 

Hearing Officer upheld his right to assert the privilege.  Based on our reading of Hartmann v. 

Nordin, 147 P.3d 43 (Colo. 2006), this was error.  We hold that the existence of a BAC draw and 

the results of a BAC draw are not protected by the physician-patient privilege. 

 In addition, once the hearing began, the record reflects that counsel for Detective 

Lemmons repeatedly adduced testimony directly placing the Detective’s medical condition, and 

as a result, his medical records, at issue.  Detective Lemmons adduced testimony as to his 

physical condition at the crash site.  He elicited testimony from Paramedic Briles about his 

physical condition and his abilities to respond to questions.  He elicited testimony from Sgt. 

O’Neill concerning his mental condition at the hospital and his abilities to respond to questions, 

as well as general state of consciousness.  Detective Lemmons himself testified about his 

physical condition, as well as about his mental faculties and how they were affected by his 

injuries.  The fact that Detective Lemmons essentially claimed amnesia, was, in our mind, 
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sufficient to place his medical condition at issue, and, as a result, sufficient to act as a waiver to 

any claim of privilege14

The fact that the Hearing Officer did not consider Detective Lemmons’ refusal to allow 

blood to be drawn as voluntarily given, as a result of his medical condition being such that she 

did not believe the refusal was knowing or voluntary, simply reinforces our belief that the 

Hearing Officer erred in allowing Detective Lemmons to assert the physician-patient privilege.  

The Hearing Officer’s ruling plainly demonstrates that even in her mind, Detective Lemmons’ 

medical condition was directly at issue in this case.   

. 

 We note that the error committed by the Hearing Officer may not have been committed 

during discovery because, during discovery, Detective Lemmons was alleging to the Hearing 

Officer that his defense would be that the Manager simply could not meet his burden of proof.  

But we hold that as a matter of policy, during the hearing, once Detective Lemmons either 

directly or through implication15

 

, placed his medical condition at issue, the Hearing Officer 

should have reconsidered her prior ruling and granted the Manager access to the medical records, 

or, barring the employee’s refusal to still grant access, either draw a negative or adverse 

inference from the failure to waive the privilege and produce the documents, or she should have 

prohibited him from adducing any such medical evidence, consistent with his pre-trial claims.   

   

                                                           
14 We note at page 1 of Detective Lemmons’ brief that he claims, “As a result of the accident Detective Lemmons 
was left with ... an inability to remember the events of the evening.”  There is, of course no competent evidence in 
the record to support this claim because there is no medical evidence in the record connecting the Detective’s 
inability to remember to any injury incurred by him. 

15 Here, we have in mind, for example, questioning concerning the smell of alcohol, and whether that same smell 
could be mistaken for the presence of diabetes.  Such a question would be immaterial and irrelevant but for the 
implication that the detective might have had diabetes, accounting for the “mistaken” belief that the odor detected 
was alcohol. 
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 G. Cross Appeal 

 The only issue raised by Detective Lemmons on his cross appeal is an allegation that the 

Hearing Officer improperly shifted the burden of proof onto him by noting that he had failed to 

produce medical records and that he had failed to offer testimony to exonerate himself regarding 

his intoxication.   

 
 First, we must note that Detective Lemmons never explains how this claim amounts to 

any grounds for us to overturn the Hearing Officer. We do not see any misinterpretation of a 

rule, nor do we see policy setting precedent.  Consequently, we could reject the cross appeal for 

lack of jurisdiction. 

 Nevertheless, we consider the merits of the argument – and reject it.  At no time did the 

Hearing Officer ever shift the burden of proof to Detective Lemmons.  She did not require him to 

prove he was not drunk.  She did not draw any negative inference form his failure to produce 

records or testimony.  The Manager offered testimony from three highly trained police officers 

who all testified that they smelled a strong odor of alcohol on Detective Lemmons’ breath. One 

of them testified that they observed Detective Lemmons’ eyes and that they were bloodshot and 

watery. Two of those officers testified that they believed Detective Lemmons was DUI at the 

time of his accident.  The Hearing Officer properly commented on the fact that Detective 

Lemmons failed to offer evidence to rebut the testimony pertaining to his intoxication. 

 
CONCLUSION AND FINAL ORDER 

For the reasons set forth above, the Hearing Officer’s order is REVERSED.  The Manager of 

Safety’s disciplinary order is reinstated in its entirety. 
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Filed this 27th day of March, 2013. 

FOR THE CIVIL SERVICE COMMISSION 
CITY AND COUNTY OF DENVER 

 

/s/  Earl E. Peterson    
By: Earl E. Peterson 
 Executive Director 


